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	Lesson Plan Cover Sheet

Course Title:  Eyewitness Evidence
Unit Goal:  The goal of this curriculum is to provide students with a knowledge and understanding of how the implementation of recommended protocols, or Best Practices, can improve the accuracy and reliability of eyewitness evidence.  The recommendations, or Best Practices, assist in improving the police function in the identification process, including but not limited to:  field identification procedures (showups); properly instructing the witness prior to identification of suspects; the use of sequential lineups for both photo and live presentations for witness review; use of blind and double blind procedures for investigators presenting photo or live lineups; use of composite drawings or computer images; properly composing lineups; and recording and preserving identification results.  These recommended procedures will increase the reliability of eyewitness evidence in identifying the perpetrator while reducing the likelihood of incorrectly identifying the innocent.
Instructors
Prerequisites for Topic Instructors: At least one of the following must be completed prior to instructing any TCLEOSE approved course for Eyewitness Evidence:
· Completion of TCLEOSE Course #1014, Basic Instructor Course; and/or

· Documented experience in training persons in the topic area per departmental approval.

Reference Materials: See instructor resource guide.
· List instructors per course specific

Target Population:

· Law Enforcement Administrators

· Peace Officers

· Judges

· Prosecuting Attorneys
Minimum Classroom Hours for Approved TCLEOSE continuing education hours:
· Eight (8)  hours minimum
Prerequisites for class participation:
· None

Evaluation Process and Procedures:
Evaluation will be accomplished through classroom interaction with instructor and students, oral and written participation through case study, discussion and written tests as instructor and/or department deems appropriate.
Student Training Materials:
· Student Handbooks – A copy of the NIJ publication:  Eyewitness Evidence:  A Guide for Law Enforcement
· A copy of the slide presentation for note taking (optional)
Instructor Materials:

· Eyewitness Evidence Instructor Guide or Lesson Plan
· Eyewitness Evidence Power Point Presentation***
· Presentation CD or Flash Drive
· Resource Guide

· Instructor Contact Information

***POWER POINT PRESENTATION:  The Eyewitness Evidence power point presentation contains three (3) videos (no audio) which are embedded in the program.  The video files must be downloaded in order view the videos during the presentation.  The videos can be ordered from TCLEOSE, or from the National Institute of Justice:  

http://www.ncjrs.gov/App/Publications/AlphaList.aspx 
Equipment and Supplies:

· Computer - desktop or laptop

· Presentation Materials, Lesson Plan, CD/Flash Drive
· LCD Projector with remote for video/power point presentation
· Screen

· Audio equipment (e.g. microphone and speaker system) for instructor and for audio/video presentation.
Classroom Set-up:
· Chairs, desks, and tables set for easy viewing of visuals and note taking
· Adequate facilities to accommodate classroom, restroom and break areas

· Adequate audio equipment to accommodate related video or audio training material during presentation


	Learning Objectives:  Topic, Goals, & Objectives

1.0.0 The student will be able to identify proper “Field Identification Procedures.”
1.1.0 The student will be able to describe the procedures for properly conducting Showups.
1.1.1 Document witness description of the perpetrator.
1.1.2 Consider transporting the witness to the location of the suspect to limit the legal impact of the suspect’s detention.
1.1.3    Handling multiple witnesses.
1.1.4    Caution witnesses that the suspect may or may not be the perpetrator.
1.1.5    Obtain and document the witness’s statement of certainty.
1.2.0 The student will be able to identify the elements required to properly record Showup results.
1.2.1    Document time and location of procedure.
1.2.2    Record identification and non-identification results and statement of witness’s certainty of identification or non-identification.
2.0.0   The student will be able to describe the process required to properly assemble Mug Books and Composites and explain the instructions provided to witnesses prior to viewing the photo or composite lineups.
2.1.0   The student will be able to describe the procedures used to properly prepare Mug Books.
2.1.1   Group photos by format.
2.1.2   Select photos of individuals that are uniform in physical characteristics.
2.1.3   Group photos by specific crime.
2.1.4   Ensure positive identifying information exists for all individuals portrayed.
2.1.5   Use contemporary photos.
2.1.6   Use one only one photo of each individual in the mug book.
2.2.0   The student will be able to describe the procedure in developing and using Composite Images.
2.2.1   Asses the witness’s ability to provide a description of the perpetrator.
2.2.2   Select the procedure to be used (e.g. artist, Identi-kit, computer images).
2.2.3   Avoid showing the witness photos prior to development of a composite image.
2.2.4   Select proper environment for conducting the procedure.
2.2.5   Conduct the procedure with each witness separately.
2.2.6   Have witness indicate whether the composite is a reasonable representation of the perpetrator.
2.3.0   The student will be able to list the recommended instructions provided to the witness prior to viewing a Mug Book.
2.3.1   Instruct each witness separately.
2.3.2   Describe mug book as only a “collection of photographs.”

2.3.3   Instruct witness that perpetrator may or may not be in the collection of photos.
2.3.4   Instruct witness to think back to time frame of the event.
2.3.5   Instruct witness to identify the perpetrator photograph if they can and advise of their certainty of their selection, or failure to select a photograph.
2.3.6   Assure the witness that regardless of the witness’s identification, or non-identification, the police will continue investigating the case. 
2.3.7   Instruct the witness that they will be asked to provide a statement of certainty of their identification or non-identification in the process.
2.4.0   The student will be able to list the recommended instructions provided to the witness prior to viewing a Composite Image.
2.4.1   Instruct witness without other persons being present.
2.4.2   Explain the type of composite techniques to be used.
2.4.3   Explain how the composite will be used in the investigation.
2.4.4   Instruct witness to think back to the time frame in which the event occurred.
2.5.0   The student will be able to list the recommended procedures for documenting the identification procedure.
2.5.1   Document the procedure/technique used (e.g. artist, Identi-kit, computer).
2.5.2   Document results in writing, including witness’s statement of certainty.
2.5.3   Document items used to preserve composites generated.
3.0.0   The student will be able to identify the recommended procedures for conducting eyewitness identification of suspects in Photo Lineups and Live Lineups.
3.1.0   The student will be able to describe the recommended procedure for composing and conducting Photo Lineups.
3.1.1   Include only one suspect in each identification procedure.
3.1.2   Select fillers that generally resemble the suspects.
3.1.3   If multiple photos are available for a subject, use the photo that most resembled the suspect at the time of the reported offense.
3.1.4   Use a minimum of five (5) fillers per identification procedure.
3.1.5   Avoid using fillers that so closely resemble the suspect that a person familiar with the suspect might find it difficult to distinguish the suspect from the filler.
3.1.6   Create a consistent appearance between the suspect and fillers with respect to unique or unusual features used to describe the perpetrator.
3.1.7   Randomly place suspects in different positions in each lineup.
3.1.8   When showing a new suspect, avoid reusing fillers in lineups shown to the same witness.
3.1.9   Ensure that no writings or information concerning previous arrests will be visible to the witness.
3.1.10   View the spread to ensure the suspect does not unduly stand out in the lineup.
3.1.11   Preserve the presentation order of the photo lineup.  Preserve the photos in their original condition.
3.2.0   The student will be able to describe the recommended procedure for composing and conducting Live Lineups.
3.2.1   Include only one (1) suspect in each identification procedure.
3.2.2   Select fillers who generally fit the witness’s description of the perpetrator and generally resemble the suspect in significant features.
3.2.3   Randomly place suspects in different positions in each lineup.
3.2.4   Include a minimum of four (4) fillers per identification procedure.
3.2.5   Avoid reusing fillers in lineups when different lineups are shown to the same witness.
3.2.6   Avoid using fillers that so closely resemble the suspect that a person familiar with the suspect might find it difficult to distinguish the suspect from the filler.
3.2.7   Create a consistent appearance between the suspect and fillers with respect to unique or unusual features used to describe the perpetrator.
3.3.0   The student will be able to list the recommended procedures for instructing the witness prior to viewing the Photo Lineup.
3.3.1   Advise witness that they will be asked to view a set of photographs.
3.3.2   Advise the witness that that it is just as important to clear innocent persons from suspicion as to identify guilty parties.
3.3.3   Advise the witness that individuals depicted in lineup photos may not appear exactly as they did on the day of the incident.
3.3.4   Advise the witness that the person who committed the crime may or may not be in the set of photographs.
3.3.5   Assure the witness that the police will continue with the investigation regardless of the witness’s identification, or non-identification, of the suspect.
3.3.6   Advise the witness that the procedure requires the investigator to ask the witness for a statement of their certainty of their identification or non-identification.
3.4.0   The student will be able to list the recommended procedures for instructing the witness prior to viewing the Live Lineup.
3.4.1   Advise the witness that they will be asked to view a group of individuals.
3.4.2   Advise the witness that is just as important to clear innocent persons from suspicion as to identify guilty parties.
3.4.3   Advise the witness that individuals present in the lineup may not appear exactly as they did on the date of the incident.
3.4.4   Advise the witness that the person who committed the crime may or may not be present in the lineup.
3.4.5   Assure the witness that regardless of the witness’s identification, or non-identification, of the suspect, the police will continue investigating the crime.
3.4.6   Advise the witness that the procedure requires the witness to provide a statement of certainty of the identification, or non-identification, of the witness.
3.5.0   The student will be able to describe the recommended procedure for composing and conducting the identification procedure for Simultaneous Photo Lineup.
3.5.1   Use of “double blind” procedure.
3.5.2   Use of “blind” procedure.
3.5.3   Provide information to the witness as outlined in Subsection B (3.4.0).
3.5.4   Confirm that the witness understands the nature of the lineup procedure.
3.5.5   Avoid saying anything to the witness that may influence the witness’s selection.
3.5.6   If identification is made, avoid reporting to the witness any information regarding the individual they selected prior to obtaining the witness’s state of certainty.
3.5.7   Record any identification results and collect the statement of certainty.
3.5.8   Document in writing the photo lineup procedures.
3.5.9   Advise the witness to not discuss the identification procedure or results with other witnesses or the media.
3.6.0   The student will be able to describe the recommended procedure for composing and conducting the identification procedure for Sequential Photo Lineup.
3.6.1   Provide viewing information to the witness outlined in Subsection B (3.4.0).
3.6.2   Provide viewing information/instruction to the witness.
3.6 3   Confirm that the witness understands the nature of the sequential procedure.
3.6.4   Present each photo to the witness separately.
3.6.5   Avoid saying anything to the witness that may influence the witness’s selection.
3.6.6   If identification is made, avoid reporting to the witness any information regarding their selection/identification.
3.6.7   Record the result of any identification or non-identification.
3.6.8   Document in writing the photo lineup procedures.
3.6.9   Advise the witness to not discuss the procedure or results with other witnesses or the media.
3.7.0   The student will be able to describe the recommended procedure for composing and conducting the identification procedure for Simultaneous Live Lineup.
3.7.1   Provide viewing information as outlined in Subsection B (3.4.0).
3.7.2   Advise all present at the lineup no to suggest in any way to the position or identity of the suspect in the lineup.
3.7.3   Ensure that identification actions are performed by all members of the lineup (e.g. speaking, moving).
3.7.4   Avoid saying anything to the witness that may influence the witness’s selection.
3.7.5   If identification is made, avoid reporting to the witness any information regarding the witness’s selection prior to obtaining a statement of certainty.
3.7.6   Record results and collect the witness statement of certainty.
3.7.7   Document the lineup in writing.
3.7.8   Document the lineup by photo or video.
3.7.9   Advise the witness to not discuss the procedure or results to other witnesses or the media.
3.8.0   The student will be able to describe the recommended procedure for composing and conducting the identification procedure for Sequential Live Lineup.
3.8.1   Provide viewing information to the witness outlined in Subsection B (3.4.0).
3.8.2   Provide viewing information/instructions to the witness.
3.8.3   Begin with all lineup participants out of view of the witness.
3.8.4   Advise all those present at the lineup not to suggest the position or identity of the suspect in the lineup.
3.8.5   Present each individual to the witness separately and remove those subjects previously shown before introducing a new subject in the lineup.
3.8.6   Ensure that any identification actions (e.g. speaking, moving) are performed by all members of the lineup.
3.8.7   Avoid saying anything to the witness that may influence the witness’s selection.
3.8.8   If identification is made, avoid reporting any information prior to obtaining the witness’s statement of certainty.
3.8.9   Record any identification results and witness’s statement of certainty

3.8.10   Documentation the lineup procedures and content in writing.
3.8.11   Document the lineup by photo or video.
3.8.12   Advise the witness not to discuss the procedure or results with other witnesses or the media.
3.9.0   The student will be able to identify the elements required to properly record the identification results for photo lineups, and live lineups.
3.9.1   Record both identification and non-identification results in writing, including the witness’s own words regarding how sure they are of their identification or non-identification.
3.9.2   Ensure results are signed and dated by the witness.
3.9.3   Ensure that no materials indicating previous identifications results are visible to the witness.
3.9.4   Ensure that the witness does not write on or mark any materials used in other identification procedures.
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	Introduction:

This presentation has been developed from the information provided by the NIJ:  Eyewitness Evidence Guide: 

http://

HYPERLINK "http://www.ojp.usdoj.gov/nij/pubs-sum/188678.htm"www.ojp.usdoj.gov/nij/pubs-sum/188678.htm 

and The Justice Project: Eyewitness Identification Procedures in Texas: 

 www.TheJusticeProject.org/state/texas
Abstract:
Eyewitnesses frequently play a vital role in uncovering the truth about a crime. The evidence they provide can be critical in identifying, charging, and ultimately convicting suspected criminals. 

It is absolutely essential that eyewitness evidence be accurate and reliable.   One way of ensuring we, as investigators, obtain the most accurate and reliable evidence from eyewitnesses is to follow sound protocols in our investigations.

Recent cases in which DNA evidence has been used to exonerate individuals convicted primarily on the basis of eyewitness testimony have shown us that eyewitness evidence is not infallible.
Faulty eyewitness identification has played a role in over 75% of the 223 DNA exonerations cases in our country thus far, making mistaken eyewitness identification the leading cause of wrongful conviction in the United States. 

The same holds true in Texas where 82% of the state’s 38 DNA exonerations involved mistaken eyewitness identifications.  
NOTE:  The following graph is provided by The Justice Project: Eyewitness Identification Procedures in Texas, and can be retrieved from the following website:  

 www.TheJusticeProject.org/state/texas 
[image: image2.png]Wrongful Convictions in Texas
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Both anecdotal evidence and scientific research indicate that eyewitness error is largely a result of faulty eyewitness identification practices carried out during investigations of crimes.
Because eyewitness evidence, much like trace physical evidence, is susceptible to contamination if not collected properly, some identification procedures can actually increase the risk of false identification.
Even honest and well-meaning witnesses can make errors, such as identifying the wrong person or failing to identify the perpetrator of a crime.

In an effort to increase the accuracy and reliability of eyewitness testimony, state and local law enforcement agencies should establish their own policies, practices, and training protocols with regard to the collection and handling of eyewitness evidence.

The National Institute of Justice (NIJ) convened the Technical Working Group for Eyewitness Evidence for the purpose of recommending uniform BEST PRACTICES for the collection and preservation of eyewitness evidence.

NOTE:  The Technical Working Group membership included distinguished law enforcement officers, legal and research professionals who defined the needs, development of initial strategies, and steered the group in its work.  The panel also recommended and utilized other members such as persons from the NIJ’s regional National Law Enforcement and Corrections Technology Centers, and national organizations such as the National Sheriff’s Association, the International Association of Chiefs of Police, the National District Attorneys Association the National Association of Criminal Defense Lawyers, and the National Legal Aid & Defender Association in the development of their research.

The research and recommendations of the NIJ for Eyewitness Evidence are available in a publication entitled,  Eyewitness Evidence:  A Guide for Law Enforcement (NCJ 178240)
Jennifer Thompson is a North Carolina rape victim whose eyewitness identification of a suspect put the wrong man in prison for life. Twice.

Ronald Cotton is the innocent man who spent 11 years of his life in prison because of Thompson's mistake. And he might still be behind bars today if he hadn't been watching the O.J. Simpson trial on television in prison in 1995 and heard about a test for DNA.

Thompson, now the 38-year-old mother of triplets, was a 22-year-old college student in 1984 when someone broke into her apartment, put a knife to her throat and raped her.

Several days later, she went to the police station and picked Cotton's photo out of a lineup. She also picked him out of a physical lineup and identified him as her assailant at his 1985 trial.

Two years later Cotton won a new trial where there was testimony about another man, a fellow inmate who had reportedly told other prisoners he had committed the rape for which Cotton had been convicted.  The man denied it on the witness stand and Thompson testified that she had never seen the other man before in her life.

Nine years later, Cotton was watching the Simpson trial unfold on TV when he heard about a miraculous new test that could prove his innocence. So he asked to be tested.

When the results came back, Thompson got the shock of her life. Cotton was innocent. It was his fellow inmate, the man she swore she had never seen before, who had raped her.

"I felt like my whole world had been turned upside down, like I had betrayed everybody, including myself," Thompson says.

But experts say they aren't surprised by her story. Mistaken eyewitness identification is the No. 1 cause of wrongful convictions, they say.

Cotton isn't angry. In fact, he and Thompson have since become friends. "You can't forget, but you can forgive," he says.

But he also counts his blessings every day. And thanks God for DNA. "If it weren't for that, I wouldn't be where I am today," he says.

***Video of 60 Minutes interview with Ronald Cotton and Jennifer Thompson.
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IMPORTANT:

Discuss with the class the inherent suggestiveness of this procedure.
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IMPORTANT:

Emphasize why this instruction is important.
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NOTE:

These procedures should be reviewed; however an explanation is generally unnecessary.
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	Section I. 

Field Identification Procedure (Showup)

A. Conducting Showups

Principle: When circumstances require the prompt display of a single suspect to a witness, challenges to the inherent suggestiveness of the encounter can be minimized through the use of procedural safeguards.

Policy: The investigator should use procedures that avoid unnecessary suggestiveness.

Procedure: When conducting a showup, the investigator should—

1. Determine and document, prior to the showup, a description of the perpetrator.

2. Consider transporting the witness to the location of the detained suspect to limit the legal impact of the suspect’s detention.

· There are likely to be legal restrictions concerning transporting suspects to the scene. Local/jurisdictional laws or policies should be consulted and followed. Other issues that may be involved with bringing the suspect to the scene include potential contamination of the scene or exposure to media or multiple witnesses.

3. When multiple witnesses are involved—

a. Separate witnesses and request that they avoid discussing details of the incident with other witnesses.

· Witnesses should not hear others’ accounts because they may be influenced by that information.

b. If a positive identification is obtained from one witness, consider using other identification procedures (e.g., lineup or photo array) for remaining witnesses.

· Because showups can be considered inherently suggestive, once identification is obtained at a showup and probable cause for arrest has been achieved, less suggestive procedures can be used with other witnesses to obtain their identifications.

4. Caution the witness that the person they are looking at may or may not be the perpetrator.

· This instruction to the witness can lessen the pressure on the witness to make an identification solely to please the investigator or because the witness feels it is their duty to do so. The investigator should assure the witness that the investigation will continue regardless of whether identification is obtained at the showup. Keep in mind that it is just as important to clear innocent parties; non-identification can help to refocus the investigation.

5. Obtain and document a statement of certainty for both identifications and non-identifications.

· It can be helpful to have some indication of how certain the witness is at the time of an identification (or non-identification). This can be useful in assessing the likelihood of whether or not the identification is accurate. Later, the witness’s certainty might be influenced by other factors.

· It is not necessary for the witness to give a number to express their certainty. Some witnesses will spontaneously include information about certainty (e.g., “That’s him; I KNOW that’s him,” or, “It could be him”). If the witness does not volunteer information about certainty, then the witness can be asked to state certainty in their own words. A question such as, “How do you know this individual?” will often lead the witness to express their certainty. If a statement of certainty is not obtained, then the investigator can follow up with the question, “How certain are you?”
Summary: The use of a showup can provide investigative information at an early stage, but the careful use of procedural safeguards can mitigate the inherent suggestiveness of a showup.

B. Recording Showup Results

Principle: The record of the outcome of the field identification procedure accurately and completely reflects the identification results obtained from the witness.

Policy: When conducting a showup, the investigator should preserve the outcome of the procedure by documenting any identification or non-identification results obtained from the witness.

Procedure: When conducting a showup, the investigator should—

1. Document the time and location of the procedure.

2. Record both identification and non-identification results in writing, including the witness’s own words regarding how certain they are of their identification or non-identification.

Summary: A complete and accurate record of the outcome of the showup can be a critical document in the investigation and any subsequent court proceedings.
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IMPORTANT:

Emphasize that the purpose of this step is to minimize the suggestiveness of the procedure.
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	Section II. 

Mug Books and Composites

A. Preparing Mug Books

This subsection covers photo mug books and displays that use computerized imaging systems.

NOTE: “Mug books” (i.e., collections of photos of previously arrested persons) may be used in cases in which a suspect has not yet been determined and other reliable sources have been exhausted. This technique may provide investigative leads, but results should be evaluated with caution.
Principle: Non-suggestive composition of a mug book may enable the witness to provide a lead in a case in which no suspect has been determined and other reliable sources have been exhausted.

Policy: The investigator or person who prepares the mug book should compose the mug book in such a manner that individual photos are not suggestive.

Procedure: In selecting photos to be preserved in a mug book, the

preparer should—

1. Group photos by format (e.g., color or black and white; Polaroid, 35mm, or digital; video) to ensure that no photo unduly stands out.
· All photos should be the same format so that no individual photo stands out to a witness. For example, one color photo shown among a group of black-and-white photos might suggest to a witness that the color photo is of a more recent offender and, therefore, more likely to be the perpetrator of a recent crime. Also, different photo formats show varying levels of detail.

2. Select photos of individuals that are uniform with regard to general physical characteristics (e.g., race, age, sex).

· A witness will usually have an idea of a perpetrator’s general physical characteristics, so sorting mug books by race, age, or sex can facilitate the witness’s task (i.e., the witness will not need to look through photos of young black females when the perpetrator was described as a middle-aged white male).

3. Consider grouping photos by specific crime (e.g., sexual assault, gang activity).
· This can also facilitate the witness’s task. For example, sex offenders tend to be recidivists, so a collection of photos of sex offenders may be useful to a witness/victim of a sexual assault.

4. Ensure that positive identifying information exists for all individuals portrayed.

· If a witness selects a photo, identifying information will be needed for subsequent investigation, departmental records, and/or to provide the information for court purposes.

5. Use reasonably contemporary photos.

· This is necessary because appearances change over time.

6. Use only one photo of each individual in the mug book.

· The presence of more than one photo of an individual in a mug book increases the chances of that individual being selected by a witness, thereby increasing the suggestiveness of the procedure.

Summary: Mug books should be objectively compiled to yield investigative leads that will be admissible in court.

B. Developing and Using Composite Images

NOTE: Composite images can be beneficial investigative tools. However, they are rarely used as stand-alone evidence.

Principle: Composites provide a depiction that may be used to develop investigative leads.

Policy: The person preparing the composite should select and employ the composite technique in such a manner that the witness’s description is reasonably depicted.

Procedure: The person preparing the composite should—

1. Assess the ability of the witness to provide a description of the perpetrator.

· Assess the physical and mental state of the witness at both the time of the procedure and the time of the incident to determine if any conditions are or were present that could interfere with the witness’s ability to give an adequate description of the perpetrator.

2. Select the procedure to be used from those available (e.g., identi-kit type, artist, or computer-generated images).

· This choice may be based on the equipment, training, and experience available in each department or jurisdiction.

3. Unless part of the procedure, avoid showing the witness any photos immediately prior to development of the composite.

· Showing photos to the witness immediately prior to the procedure could influence the description they provide.

4. Select an environment for conducting the procedure that minimizes distractions.

· This will enable the witness to concentrate and provide a more detailed and complete description.

5. Conduct the procedure with each witness separately.

· Witnesses must be separated so they are not influenced by descriptions others provide.

6. Determine with the witness whether the composite is a reasonable representation of the perpetrator.

· Allowing the witness to view the completed composite gives the witness an opportunity to suggest changes and may thereby produce a better likeness of the perpetrator. It also allows the witness to state whether the image is a reasonable likeness of the perpetrator. For example, the witness can be asked to rate the image as to its accuracy and/or its potential usefulness.

Summary: The use of composite images can yield investigative leads in cases in which no suspect has been determined. Use of these procedures can facilitate obtaining from the witness a description that will enable the development of a reasonable likeness of the perpetrator.
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IMPORTANT:

Emphasize that the witness should not feel pressured to select a photo.
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IMPORTANT:

Emphasize the importance of recording the witness’s statement of certainty.
	C. Instructing the Witness

Principle: Instructions to the witness prior to conducting the procedure can facilitate the witness’s recollection of the perpetrator.

Policy: The investigator/person conducting the procedure should provide instructions to the witness prior to conducting the procedure.

Procedure:

Mug Book: The investigator/person conducting the procedure should—

1. Instruct each witness without other persons present.

This minimizes distractions and allows the witness to concentrate.

2. Describe the mug book to the witness only as a “collection of photographs.”

· The witness should not be told anything that might influence their decision to choose a photo, such as the fact that the individuals portrayed have arrest records, the offenses for which the individuals were arrested, or the geographical area with which they are associated.

3. Instruct the witness that the person who committed the crime may or may not be present in the mug book.

· This is important so that the witness will not feel pressured to make a selection even if none of the photos resemble the perpetrator. This also will help to prevent a misidentification.

4. Consider suggesting to the witness to think back to the event and their frame of mind at the time.

· Recreating the circumstances of the event makes memory more accessible. Instruct the witness to think about their thoughts and feelings at the time of the incident.

5. Instruct the witness to select a photograph if they can and to state in their own words how they know the person, if they can.

· Witnesses may recognize a photo for reasons other than it being a photo of the perpetrator. Therefore, it is important to determine how or from where the witness knows the depicted individual. For example, the witness may recognize someone they just saw in the precinct lobby.

6. Assure the witness that regardless of whether they make any identification, the police will continue to investigate the case.

· This will help the witness to relax and help to alleviate any pressure the witness may feel to make a selection.

7. Instruct the witness that the procedure requires the investigator to ask the witness to state, in their own words, how certain he/she is of any identification.

· It can be helpful to have some indication of how certain the witness is at the time of the identification. This can be useful in assessing the likelihood of whether or not the identification is accurate. Later, the witness’s certainty might be influenced by other factors.

· It is not necessary for the witness to give a number to express their certainty. Some witnesses will spontaneously include information about certainty (e.g., “That’s him; I KNOW that’s him,” or, “It could be that one”). If the witness does not volunteer information about certainty, then the witness can be asked to state certainty in their own words. A question such as, “How do you know this individual?” will often lead the witness to express their certainty. If a statement of certainty is not obtained, then the investigator can follow up with the question, “How certain are you?”

NOTE: If a witness selects a photo from the mug book, using that same photo in a later identification procedure with that same witness can lead to challenges to that procedure. Using a different or more recent photo in a follow-up procedure may be acceptable.
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	Composite: The investigator/person conducting the procedure should:
1. Instruct each witness without other persons present.

· This minimizes distractions and allows the witness to concentrate.

2. Explain the type of composite technique to be used.

· The witness needs to understand what will be required of him/her.

3. Explain to the witness how the composite will be used in the investigation.

· This will help the witness understand that the purpose of the composite is to develop investigative leads.

4. Instruct the witness to think back to the event and their frame of mind at the time.

· Recreating the circumstances of the event makes memory more accessible. Instruct the witness to think about their thoughts and feelings at the time of the incident.

Summary: Providing instructions to the witness can improve their comfort level and can result in information that may assist the investigation.
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NOTE: These procedures should be reviewed; however an elaborate explanation is not necessary.
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	D. Documenting the Procedure

Principle: Documentation of the procedure provides an accurate record of the results obtained from the witness.

Policy: The person conducting the procedure should preserve the outcome of the procedure by accurately documenting the type of procedure employed and the results.

Procedure: The person conducting the procedure should—

1. Document the procedure employed (e.g., identikit-type, mug book, artist, computer-generated image) in writing.

2. Document the results of the procedure in writing, including the witness’s own words regarding how certain he/she is of any identification.

3. Document items used and preserve composites generated.

Summary: Documentation of the procedure and its outcome can be an important factor in the investigation and any subsequent court proceedings.
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Play Video Clip 1:

Follow instructions to conduct exercise.
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IMPORTANT:

Clarify that this procedure assumes a case with only one perpetrator.
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EXERCISE:

Provide description of perpetrator and have students select appropriate fillers. (The best choices are 1, 3, 5, 7, and 10.)
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EXERCISE:

Show photo of suspect and have students select fillers based on suspect features. (The best choices are 1, 3, 8, 11, and either 4 or 10.)
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IMPORTANT:

Emphasize the difficulties of using fillers that are too similar. Consider conducting another filler selection exercise to demonstrate this point.


	Section III. 

Procedures for Eyewitness

Identification of Suspects

Before instructing section III, consider playing video clip 1. Only the incident video is shown at this point. Do not provide any instructions to the students prior to viewing the clip other than to watch the screen. The idea is to catch the students by surprise the way that most eyewitnesses are caught. Once they have viewed the clip, move on to the procedural instruction below (the lineup videos will be viewed later).

A. Composing Lineups

Principle: Fair composition of a lineup enables the witness to provide a more accurate identification or non-identification.
Policy: The investigator should compose the lineup in such a manner that the suspect does not unduly stand out. 
Procedure:

Photo Lineup: In composing a photo lineup, the investigator should:

1. Include only one suspect in each identification procedure.

· The problem with multiple-suspect lineups is that the probability of a possible mistaken identification rises dramatically as the number of suspects in a lineup increases. If more than one suspect must be shown in any one lineup, the fillers must be multiplied accordingly (e.g., 2 suspects require a minimum of 10 fillers).

2. Select fillers who generally fit the witness’s description of the perpetrator. When there is a limited/inadequate description of the perpetrator provided by the witness, or when the description of the perpetrator differs significantly from the appearance of the suspect, fillers should resemble the suspect in significant features.

· This does not mean that the fillers must closely resemble the suspect (see notes under procedure 5 below). If the description does not fit the suspect on some characteristic (e.g., the witness described dark hair, yet the suspect has light hair), then the fillers should match the suspect on that characteristic rather than matching the description on that characteristic so that the suspect does not unduly stand out.

3. If multiple photos of the suspect are reasonably available to the investigator, select a photo that resembles the suspect’s description or appearance at the time of the incident.

· The most recent photo of the suspect is not necessarily the best one to use if the suspect’s appearance has changed since the time of the crime. For example, the suspect may intentionally change their appearance.

4. Include a minimum of five fillers (non-suspects) per identification procedure.

· This is a suggested minimum number; some jurisdictions might require more fillers.

5. Consider that complete uniformity of features is not required.

Avoid using fillers that so closely resemble the suspect that a person familiar with the suspect might find it difficult to distinguish the suspect from the fillers.

· In their efforts to ensure that the suspect’s photo does not unduly stand out, police have often gone to great lengths to ensure that all members of a lineup look as similar to one another as possible, including the suspect. Making the fillers closely resemble the suspect is not advised because a lineup in which all the people look very similar to one another actually reduces the chances of an accurate identification by a witness. According to procedures 2, 5, 6, and 10, lineup fillers must merely match the description of the offender as given by the witness viewing that lineup, as long as the policy is upheld that the suspect does not unduly stand out.
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EXERCISE:

Consider having a student administer separate photo lineups to two students. Did the administering student think to change the position of the suspect in the second lineup?
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EXERCISE: Have students critique lineup composition. (General problems: The fillers do not fit the witness’s description of the perpetrator, nor do they match the suspect in significant features; the suspect stands out.)
	6. Consider creating a consistent appearance between the suspect and fillers with respect to any unique or unusual feature (e.g., scars or tattoos) used to describe the perpetrator by artificially adding or concealing that feature.

· If there is a unique feature/characteristic described by the witness, such as a scar, the preferred procedure is to leave the unique feature visible and select fillers with a similar feature/characteristic. Sometimes police choose to enhance the fillers with a similar feature (still ensuring that the suspect does not unduly stand out). If the suspect has a unique feature not described by the witness, you should not alter the suspect’s photo. Rather you should select fillers that have a similar, but not identical, feature or enhance the fillers with a similar feature.

· Slide 48 is a photo lineup from a case in which the witness described the perpetrator as being a cross-eyed black male. The investigator in this case was unable to find cross-eyed black males to serve as fillers, so he chose to create this photo lineup using imaging software on a computer to cross the eyes of the fillers.

7. Consider placing suspects in different positions in each lineup, both across cases and with multiple witnesses in the same case. Position the suspect randomly in the lineup.

· If specific investigators consistently choose the same lineup location for the suspect, this can become common knowledge among both law enforcement officers and the general public. This could lead a witness to pick the person in that position for reasons other than recognizing the suspect.

· Some witnesses can be reserved for alternative identification procedures, such as a live lineup or a different photo lineup. For example, your original identification procedure may be found to be inadmissible in court, whereas an alternative procedure (e.g., a live lineup) or a second photo lineup may be admissible.

8. When showing a new suspect, avoid reusing fillers in lineups shown to the same witness.

· Using the same fillers with a new suspect can make the suspect stand out as the only one not appearing in a previous photo lineup. This could be considered a suggestive procedure. Also, the witness might recognize one of the fillers (from seeing him/her in a previous lineup) and misidentify the filler as the perpetrator.

9. Ensure that no writings or information concerning previous arrest(s) will be visible to the witness.

· Some witnesses might try to extract meaning from any arrest dates or other markings on the photos. Such information could lead some witnesses to make faulty inferences. Booking plates, for instance, can be covered with tape. Also ensure that no writings indicating previous witnesses’ identifications are visible to the witness.

10. View the spread, once completed, to ensure that the suspect does not unduly stand out.

· Consider showing the photo lineup to people unfamiliar with the case and ask them if they can identify the suspect. In general, if the photo lineup is properly constructed, a person who is given the verbal description of the perpetrator (as described by the witness) should not be able to tell which person is the suspect in the case.

11. Preserve the presentation order of the photo lineup. In addition, the photos themselves should be preserved in their original condition.

· In order to defend legal challenges to the lineup procedures, it is critical to reproduce the original lineup for presentation in future proceedings. It is advisable to retain the original photos as evidence or, alternatively, photocopy (in color if possible) the original lineup to produce a copy in the event that one or more of the original photographs cannot be reproduced and to preserve an accurate representation of the order of the photos.
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Much of the information in this subsection is substantially the same as that covered for photo lineups, so only a cursory review is needed.
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IMPORTANT:

Emphasize that the minimum number of fillers (four) for a live lineup is different than for a photo lineup.
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EXERCISE:

Ask the students to evaluate the adequacy of the lineup. (Two problems: Too few fillers are included, and number 2 stands out as the only participant with light-colored hair.)
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Play Video Clips 
2 & 3:

Follow instructions to complete exercise.
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Replay Video Clip 1

Lead a class discussion of the video exercise.
	Live Lineup:

Note how the criteria for selecting fillers for a photo lineup are the same as the criteria for selecting fillers for a live lineup (except for the minimum number of fillers).

In composing a live lineup, the investigator should—

1. Include only one suspect in each identification procedure.

· In multiple-suspect lineups, the probability of a possible mistaken identification raises as the number of suspects in a lineup increases. If more than one suspect must be presented in any one lineup, the fillers should be multiplied accordingly (e.g., two suspects indicate a minimum of eight fillers).
2. Select fillers who generally fit the witness’s description of the perpetrator. When there is a limited/inadequate description of the perpetrator provided by the witness, or when the description of the perpetrator differs significantly from the appearance of the suspect, fillers should resemble the suspect in significant features.

· This does not mean that the fillers must closely resemble the suspect (see notes under procedure 6 below). If the description does not fit the suspect on some characteristic (e.g., the witness described dark hair, yet the suspect has light hair), then the fillers should match the suspect on that characteristic rather than matching the description on that characteristic so that the suspect does not stand out.

3. Consider placing suspects in different positions in each lineup, both across cases and with multiple witnesses in the same case.

Position the suspect randomly, unless, where local practice allows, the suspect or the suspect’s attorney requests a particular position.
· If specific investigators consistently choose the same lineup location for the suspect, this can become common knowledge among both law enforcement officers and the general public. This could lead a witness to pick the person in that position for reasons other than recognizing the suspect.

· Some witnesses can be reserved for alternative identification procedures, such as a photo lineup or a different live lineup. For example, your original identification procedure may be found to be inadmissible in court, whereas an alternative procedure (e.g., a photo lineup) or a second live lineup may be admissible.

4. Include a minimum of four fillers (non-suspects) per identification procedure.

· The fact that a fewer number of fillers is required for a live lineup than for a photo lineup is purely a practical consideration. This is a suggested minimum. It is more difficult to obtain people to use as fillers in a live lineup than it is to obtain photos to use as fillers for a photo lineup.

5. When showing a new suspect, avoid reusing fillers in lineups shown to the same witness.

· Using the same fillers with a new suspect can make the suspect stand out as the only one not appearing in a previous lineup. This could be considered a suggestive procedure. Also, the witness might recognize one of the fillers (from seeing the filler in a previous lineup) and misidentify the filler as the perpetrator.

6. Consider that complete uniformity of features is not required.

Avoid using fillers that so closely resemble the suspect that a person familiar with the suspect might find it difficult to distinguish the suspect from the fillers.

· In their efforts to ensure that the suspect does not unduly stand out, police have often gone to great lengths to ensure that all members of a lineup look as similar to one another as possible, including the suspect. Selecting fillers that closely resemble the suspect is not advised because a lineup in which all the people look very similar to one another actually reduces the chances of an accurate identification by a witness. According to procedures 2, 6, and 7, lineup fillers must merely match the description of the offender as given by the witness viewing that lineup, as long as the policy is upheld that the suspect does not unduly stand out.

7. Consider creating a consistent appearance between the suspect and fillers with respect to any unique or unusual feature (e.g., scars, tattoos) used to describe the perpetrator by artificially adding or concealing that feature.

· If there is a unique feature/characteristic described by the witness, such as a scar, police sometimes choose to leave the unique feature visible and select fillers with a similar feature/ characteristic or enhance the fillers with a similar feature (still ensuring that the suspect does not unduly stand out). If the suspect has a unique feature not described by the witness, you should not alter the suspect’s appearance. Rather you should select fillers that have a similar, but not identical, feature or enhance the fillers with a similar feature.

Summary: These suggestions can help produce a lineup in which the suspect does not unduly stand out. An identification obtained through a lineup composed in this manner may have stronger evidentiary value.

Now show the video clips of the live lineups to complete the exercise begun at the start of this section.* Most students will pick someone from the video lineup and will be surprised when you tell them that the actual perpetrator is not in the lineup. 
Play the video of the event again so that the students can see the actual perpetrator and note how he is not simply a “lookalike” for those in the lineup.** Explain to them at this point that the most difficult problem that witnesses confront in a lineup is when the actual perpetrator is not in the lineup.

Explain to the students how eyewitnesses have natural tendencies to select someone from a lineup who looks most like the perpetrator relative to the other lineup members. Although this strategy works well if the perpetrator is in the lineup, there are times when the actual perpetrator is not in the lineup.

Explain to the students that the suggestions described in the Guide for conducting photographic and live lineups are designed to minimize the chances of mistaken identification while still permitting witnesses to identify the actual perpetrator. Point out that the lineup used in the video was a poor example of how a lineup should be constructed and that the viewing instructions given were poor (only one suspect fits the original description and instructions failed to indicate that the perpetrator may or may not be in the lineup).
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Discuss the problem of “relative judgments.”
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	B. Instructing the Witness Prior to Viewing a Lineup

Much of the material in this section should help prevent the witness from making “relative judgments.” Relative judgments occur when witnesses encounter a lineup in which the actual perpetrator is not in the lineup (i.e., the suspect is not the actual perpetrator). 

Research shows that eyewitnesses tend to select the person who looks most like the perpetrator relative to the other lineup members. The fact that police are showing a lineup to a witness can lead some witnesses to presume that the actual perpetrator will be in the lineup. These instructions are designed to help reduce the tendency for witnesses to make this assumption.

Principle: Instructions given to the witness prior to viewing can facilitate an identification or non-identification based on their own memory.

Policy: Prior to presenting a lineup, the investigator should provide instructions to the witness to ensure the witness understands that the purpose of the identification procedure is to exculpate the innocent as well as to identify the actual perpetrator.

Procedure:

Photo Lineup: Prior to presenting a photo lineup, the investigator

should—

1. Advise the witness that they will be asked to view a set of photographs.

2. Advise the witness that it is just as important to clear innocent persons from suspicion as to identify guilty parties.

· Because the suspect in the case might not be the actual offender, the identification procedure can in fact help clear innocent persons from suspicion. This instruction helps emphasize that failure to identify the suspect might be, in some cases, the appropriate outcome. Clearing an innocent suspect from suspicion can help refocus the investigation on developing other suspects.

3. Advise the witness that individuals depicted in lineup photos may not appear exactly as they did on the date of the incident because features such as head and facial hair are subject to change.

· Many physical characteristics are changeable. Hair, for instance, can be restyled, colored, cut, or grown longer; facial hair can be grown or cut; and so forth. Witnesses need to keep in mind that the suspect’s appearance on these changeable features might have been different at the time of the photo than it was at the time of the crime.

4. Advise the witness that the person who committed the crime may or may not be in the set of photographs being presented.

· This training seeks to prevent the misidentification of an innocent suspect. It is important to emphasize that the person who committed the crime may not be present. It does not weaken the investigation if the actual perpetrator is not in the lineup and the witness does not make a selection. In fact, it may benefit the investigation by strengthening the witness’s credibility and helping to refocus the investigation.

5. Assure the witness that regardless of whether identification is made, the police will continue to investigate the incident.

· This instruction lessens the pressure on the witness to make identification and reassures the witness that the progress of the investigation does not hinge solely on their identification. Even if the witness does not make identification, the investigation should continue.

6. When appropriate, advise the witness that the procedure requires the investigator to ask the witness to state, in their own words, how certain they are of any identification.

· It can be helpful to have some indication of how certain the witness is at the time of the identification. This can be useful in assessing the likelihood of whether or not the identification is accurate. Later, the witness’s certainty might be influenced by other factors.

· It is not necessary for the witness to give a number to express their certainty. Some witnesses will spontaneously include information about certainty (e.g., “That’s him; I KNOW that’s him,” or “It could be number three.”). If the witness does not volunteer information about certainty, then the witness can be asked to state certainty in their own words. A question such as, “How do you know this individual?” will often lead the witness to express their certainty. If a statement of certainty is not obtained, then the investigator can follow up with the question, “How certain are you?”

	3.3.0
3.3.1

3.3.2

3.3.3

3.3.4

3.3.5

3.3.6

	Show Slide 75
The information in this subsection is substantially the same as that covered for photo lineups, so only a cursory review is needed.
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EXERCISE: Have students give each other mock lineup viewing instructions.
	Live Lineup: Prior to presenting a live lineup, the investigator should—

1. Advise the witness that they will be asked to view a group of individuals.

2. Advise the witness that it is just as important to clear innocent persons from suspicion as to identify guilty parties.

· Because the suspect in the case might not be the actual offender, the identification procedure can in fact help clear innocent persons from suspicion. This advice helps emphasize that failure to identify the suspect might be, in some cases, the appropriate outcome. Clearing an innocent suspect from suspicion can help refocus the investigation on developing other suspects.

3. Advise the witness that individuals present in the lineup may not appear exactly as they did on the date of the incident, as features such as head and facial hair are subject to change.

· Many physical characteristics are changeable. Hair, for instance, can be restyled, colored, cut, grown longer; facial hair can be grown or cut; and so forth. Witnesses need to keep in mind that the suspect’s appearance on these changeable features might be different at the time of the lineup than it was at the time of the crime.

4. Advise the witness that the person who committed the crime may or may not be present in the group of individuals.

· This training seeks to prevent the misidentification of an innocent suspect. It is important to emphasize that the person who committed the crime may not be present. It does not weaken the investigation if the actual perpetrator is not in the lineup and the witness does not make a selection. In fact, it may benefit the investigation by strengthening the witness’s credibility and helping to refocus the investigation.

5. Assure the witness that regardless of whether any identification is made, the police will continue to investigate the incident.

· This lessens the pressure on the witness to make identification and reassures the witness that the progress of the investigation does not hinge solely on their identification. Even if the witness does not make identification, the investigation will continue.

6. When appropriate, advise the witness that the procedure requires the investigator to ask the witness to state, in their own words, how certain they are of any identification.

· It can be helpful to have some indication of how certain the witness is at the time of the identification. It can be useful in assessing the likelihood of whether or not the identification is accurate. Later, the witness’s certainty might be influenced by other factors.

· It is not necessary for the witness to give a number to express their certainty. Some witnesses will spontaneously include information about certainty (e.g., “That’s him; I KNOW that’s him,” or “It could be number 3.”). If the witness does not volunteer information about certainty, then the witness should be asked to state certainty in their own words. A question such as, “How do you know this individual?” will often lead the witness to express their certainty. If a statement of certainty is not obtained, then the investigator should follow up with the question, “How certain are you?”
Summary: Appropriate information provided to the witness prior to presentation of a lineup will likely improve the accuracy and reliability of any identification obtained from the witness and can facilitate the elimination of innocent parties from the investigation.
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	NOTE: Discuss the distinction between simultaneous and sequential lineup procedures, including examples of the merits of the sequential lineup.
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Discuss the merits of “double blind” and “Blind” procedures.

NOTE: Much of the procedural information in this subsection is repetitive and need only be explained once, then reviewed as needed.
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Sample form by NIJ.

 NOT a TCLEOSE form.  Each agency should develop their reporting form.
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	C. Conducting the Identification Procedure

Explain to students the distinction between a simultaneous and a sequential identification procedure. In a simultaneous identification procedure, all members of the lineup are shown to the witness at the same time. This allows the witness to compare all lineup members before making a decision. 
In a sequential lineup procedure, however, the witness views only one member of the lineup at a time. The witness must make a decision on each lineup member before viewing the next lineup member.

A major difference between the simultaneous and sequential procedure is that the sequential procedure tends to prevent the eyewitness from making relative judgments. Recall that relative judgments can be problematic because they involve comparing one lineup member to another and picking the person who most looks like the perpetrator. The sequential procedure leads witnesses to compare each lineup member with their memory of the perpetrator rather than comparing one lineup member with another lineup member. Relative judgments can also be reduced even with a simultaneous procedure by using suggestions on composing, instructing witnesses on, and conducting simultaneous lineups described in the Guide.

1. In an effort to eliminate unintentional influence of witnesses by investigators, the agency should utilize “double blind” identification procedures for photo lineups and live lineups whether sequential or simultaneous. In a typical double blind identification procedure, the person who conducts the lineup does not know which person in the lineup is the suspect. Using this type of procedure, the case investigator simply has someone conduct the lineup that is not familiar with the case, is not familiar with the identity of the lineup members, and does not know the lineup position of the suspect (double blind procedure). Such a procedure helps ensure not only that the case investigator does not unintentionally influence the witness but also that there can be no arguments later (e.g., at trial) that the witness’s selection or statements at the lineup were influenced by the case investigator.

2. If the investigator is aware of the identity of the suspect, they should consider using a blind procedure.  In this type procedure the investigator is not aware and does not know the position of the suspect in the photo or in a live lineup.

Although an awareness on the part of the investigator that he/she

should do nothing to influence the witness’s choice or certainty can be sufficient to ensure that such influence does not occur, some jurisdictions might nevertheless prefer to use blind testing techniques.
Students can be told about blind identification procedures in the context of discussions about how to avoid influencing the witness.

Principle: The identification procedure should be conducted in a manner that promotes the reliability, fairness, and objectivity of the witness’s identification.

Policy: The investigator should conduct the lineup in a manner conducive to obtaining accurate identification or non-identification decisions.

Procedure:

Simultaneous Photo Lineup:

When presenting a simultaneous photo lineup, the investigator should—

1. Provide viewing information to the witness as outlined in subsection B,

· Instructing the Witness Prior to Viewing a Lineup.

2. Confirm that the witness understands the nature of the lineup procedure.

· Investigators should make sure that the witness understands everything at this point. For example, witnesses can be asked, “Do you understand?” or “Do you have any questions?”

3. Avoid saying anything to the witness that may influence the witness’s selection.

· Ideally, nothing should be said to the witness because it might indicate which person the investigator believes is the perpetrator or that the investigator believes the perpetrator is definitely in the lineup. Also, anything said to the witness might interfere with their ability to concentrate on the task. If something needs to be said to facilitate the procedure, it must not convey any information about the identity of the suspect (e.g., NOT “I noticed you pointed at number two,” BUT rather “Would it help for me to explain the instructions again?”).

4. If any identification is made, avoid reporting to the witness any information regarding the individual he/she has selected prior to obtaining the witness’s statement of certainty.

· The witness should not be told anything about the status of the person identified at this point (e.g., do not say anything that validates the witness’s selection, such as, “That’s the person we have as a suspect,” or “That’s the same person that another witness picked”; do not say anything that discounts the witness’s selection, such as, “That person is not a suspect”). This includes nonverbal reactions, such as facial expressions of approval or disapproval. Such reactions can influence the certainty (confidence level) that the witness expresses in their choice.

· A witness may identify a suspect from a lineup and the investigators later uncover evidence clearing that suspect. Inadvertently reinforcing the witness’s selection (e.g., “That was our suspect”) will make it difficult to show that witness another lineup with a new suspect. It can be acceptable to share the results of the identification at a later time, but not before the witness’s level of certainty has been ascertained.

5. Record any identification results and witness’s statement of certainty as outlined in subsection D, Recording Identification Results.

· Some departments have a form on which to record the results of a lineup identification procedure. Usually, such forms have a place to enter the number of the lineup member who was selected (if any), the name and other identifying information of the witness, the date the lineup was held, the name of the investigator who administered the lineup and the names of others who might have been present, a case number, and lines for the signatures of the witness and the investigator. This form may also include space for the witness to write out a statement about the identification.

6. Document in writing the photo lineup procedures, including—

a. Identification information and sources of all photos used.

b. Names of all persons present at the photo lineup.

c. Date and time of the identification procedure.

7. Advise the witness not to discuss the identification procedure or its results with other witnesses involved in the case and discourage contact with the media.

· Remind the witness that discussing the results of the procedure could harm the investigation. Such discussion by the witness may influence other witnesses’ identification decisions or their certainty.

· Witnesses can be warned at this time that the positioning of the lineup members might be changed for other witnesses and that it is important not to try to influence another witness. It is important that witnesses reach decisions independently, not only for investigative purposes but also for later proceedings.
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Demonstrate to the

class how to conduct a sequential photo lineup procedure.
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EXERCISE: Administer a photo lineup to a student in the class improperly
(e.g., direct attention to a particular photo) and have students critique the error.

	Sequential Photo Lineup:

The sequential procedure is quite different from the simultaneous procedure. The sequential decision procedure is meant to reduce the

tendency of the witness to compare one photo with another photo

(i.e., make relative judgments). The idea is for the witness to make a final decision on each photo before moving on to the next photo by comparing each photo with their memory of the perpetrator.

When presenting a sequential photo lineup, the investigator should—

1. Provide viewing information to the witness as outlined in subsection B, Instructing the Witness Prior to Viewing a Lineup.

2. Provide the following additional viewing information to the witness:

a. Individual photographs will be viewed one at a time.

b. The photos are in random order.

c. Take as much time as needed in making a decision about each photo before moving on to the next one.

d. All photos will be shown, even if identification is made; or the procedure will be stopped at the point of identification (consistent with jurisdictional/departmental procedures).

· The investigator should follow a fixed technique as to whether the procedure will stop when the witness makes a selection of a photo or whether the procedure will continue until all photos are presented. If the investigator sometimes continues to show photos and sometimes does not, it could appear that the decision to continue is being based on whether the witness is making the “right” pick.

3. Confirm that the witness understands the nature of the sequential procedure.

· Investigators should make sure that the witness understands everything at this point. Witnesses can be asked, “Do you understand?” or “Do you have any questions?”
4. Present each photo to the witness separately, in a previously determined order, removing those previously shown.

· Let the witness determine when to view the next photo (within a reasonable amount of time). There should not be more than one photograph displayed at once.

5. Avoid saying anything to the witness that may influence the witness’s selection.

· Ideally, nothing should be said to the witness because it might indicate which person the investigator believes is the perpetrator or that the investigator believes that the perpetrator is definitely in the lineup. Also, anything said to the witness might interfere with their ability to concentrate on the task. 

· If something needs to be said to facilitate the procedure, it should not convey any information about the identity of the suspect (e.g., NOT “I noticed you pointed at number two,” BUT rather, “Would it help for me to explain the instructions again?”). Following this procedure is especially important with the sequential lineup because only one photo is being viewed at any given time.

6. If any identification is made, avoid reporting to the witness any information regarding the individual he/she has selected prior to obtaining any witness’s statement of certainty.

· If the investigator wants to question the witness about certainty, the witness should not be told anything about the status of the person identified at this point (e.g., do not say, “That is the person we have as a suspect,” or “That is the same person that another witness picked”; do not say anything that discounts the witness’s selection, such as, “That person is not a suspect”).

· This includes nonverbal reactions, such as facial expressions of approval or disapproval. Such reactions could influence the certainty (confidence level) that the witness expresses in their choice.

· To make this clearer, consider the fact that a witness may identify a suspect from a lineup and the investigators later uncover evidence clearing that suspect. Inadvertently reinforcing the witness’s selection (e.g., “That was our suspect”) will make it difficult to show that witness another lineup with a new suspect. It can be acceptable to share the results of the identification at a later time, but not before the witness’s level of certainty has been ascertained.

7. Record any identification results and witness’s statement of certainty as outlined in subsection D, Recording Identification Results.

8. Document in writing the photo lineup procedures, including—

a. Identification information and sources of all photos used.

b. Names of all persons present at the photo lineup.

c. Date and time of the identification procedure.

9. Advise the witness not to discuss the identification procedure or its results with other witnesses involved in the case and discourage contact with the media.

· Remind the witness that discussing the results of the procedure could harm the investigation. Such discussion by the witness may influence any other witnesses’ identification decisions or their certainty.

· Witnesses can be advised at this time that the positioning of the lineup members might be changed for other witnesses and that it is important not to try to influence another witness. Witnesses should reach decisions independently in order to aid the investigation and later proceedings.
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	Simultaneous Live Lineup:

When presenting a simultaneous live lineup, the investigator/lineup

administrator should—

1. Provide viewing information to the witness as outlined in subsection B, Instructing the Witness Prior to Viewing a Lineup.

2. Advise all those present at the lineup not to suggest in any way the position or identity of the suspect in the lineup.

3. Ensure that any identification actions (e.g., speaking, moving) are performed by all members of the lineup.

· Even if the witness asks for only one person to walk or speak, all lineup members should be asked to perform the same action. Start with lineup member number one (as previously determined) and have each lineup member perform the action in order. (Consider that certain jurisdictions may have restrictions on what can be said by any lineup participant.)

4. Avoid saying anything to the witness that may influence the witness’s selection.

· Ideally, nothing should be said to the witness at this point because it might indicate which person the investigator believes is the perpetrator or that the investigator believes the perpetrator is definitely in the lineup. Also, anything said to the witness might interfere with their ability to concentrate on the task. If something needs to be said to facilitate the procedure, it must not convey any information about the identity of the suspect (e.g., NOT “I noticed you pointed at number two,” BUT rather “Would it help for me to explain the instructions again?”).

5. If any identification is made, avoid reporting to the witness any information regarding the individual he/she has selected prior to obtaining any witness’s statement of certainty.

· If the investigator wants to question the witness about certainty, the witness should not be told anything about the status of the person identified at this point (e.g., do not say, “That’s the person we have as a suspect,” or “That is the same person that another witness picked”; do not say, “That person is not a suspect”).

· This includes nonverbal reactions, such as facial expressions of approval or disapproval. Such reactions could influence the certainty (confidence level) that the witness expresses in their choice.

· To make this clearer, consider the fact that a witness may identify a suspect from a lineup and the investigators later uncover evidence clearing that suspect. Inadvertently reinforcing the witness’s selection (e.g., “That was our suspect”) will make it difficult to show that witness another lineup with a new suspect. It can be acceptable to share the results of the identification at a later time, but not before the witness’s level of certainty has been ascertained.

6. Record any identification results and witness’s statement of certainty as outlined in subsection D, Recording Identification Results.

7. Document the lineup in writing, including—

a. Identification information of lineup participants.

b. Names of all persons present at the lineup.

c. Date and time the identification procedure was conducted.

8. Document the lineup by photo or video. This documentation should be of a quality that represents the lineup clearly and fairly.

9. Advise the witness not to discuss the identification procedure or its results with other witnesses involved in the case and discourage contact with the media.

· Remind the witness that discussing the results of the procedure could harm the investigation. Such discussion by the witness may influence any other witnesses’ identification decisions or their certainty.

· Witnesses can be advised at this time that the positioning of the lineup members might be changed for other witnesses and that it is important not to try to influence another witness. It is important that witnesses reach decisions independently, not only for investigative purposes but also for later proceedings.
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Demonstrate to the class how to conduct a sequential live lineup.
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EXERCISE: Administer a live lineup to the class improperly (e.g., do not advise the class that the perpetrator may not be present) and have students critique the error.
	Sequential Live Lineup:

When presenting a sequential live lineup, the lineup administrator/

investigator should—

1. Provide viewing information to the witness as outlined in subsection B, Instructing the Witness Prior to Viewing a Lineup.

2. Provide the following additional viewing information to the witness:

a. Individuals will be viewed one at a time.

b. The individuals will be presented in random order.

c. Take as much time as needed in making a decision about each individual before moving to the next one.

d. If the person who committed the crime is present, identify him/her.

e. All individuals will be presented, even if identification is made; or the procedure will be stopped at the point of identification (consistent with jurisdictional/departmental procedures).

· The investigator should follow a fixed technique as to whether the procedure will stop when the witness makes a selection or whether the procedure will continue until all individuals are presented. If the investigator sometimes continues to show individuals and sometimes does not, it could appear that the decision to continue is being based on whether the witness is making the “right” pick.

3. Begin with all lineup participants out of the view of the witness.

4. Advise all those present at the lineup not to suggest in any way the position or identity of the suspect in the lineup.

5. Present each individual to the witness separately, in a previously determined order, removing those previously shown.

· Let the witness determine when to view the next individual (within a reasonable amount of time). There should never be more than one individual displayed at once. If the witness asks to view a particular lineup member again following the procedure, allow him/her to do so and document that fact.

6. Ensure that any identification actions (e.g., speaking, moving) are performed by all members of the lineup.

· Even if the witness asks for only one person to walk or speak, all lineup members should be asked to perform the same action. Have each lineup member perform the action when they are presented. (Consider that certain jurisdictions may have restrictions on what can be said by any lineup participant.)

7. Avoid saying anything to the witness that may influence the witness’s selection.

· Ideally, nothing should be said to the witness because it might indicate which person the investigator believes is the perpetrator or that the investigator believes the perpetrator is definitely in the lineup. Also, anything said to the witness might interfere with their ability to concentrate on the task. 

· If something needs to be said to facilitate the procedure, it must not convey any information about the identity of the suspect (e.g., NOT “I noticed you pointed at number two,” BUT rather “Would it help for me to explain the instructions again?”). Following this procedure is especially important with the sequential lineup because only one individual is being viewed at any given time.

8. If any identification is made, avoid reporting to the witness any information regarding the individual he/she has selected prior to obtaining any witness’s statement of certainty.

· If the investigator wants to question the witness about certainty, the witness should not be told anything about the status of the person identified at this point (e.g., do not say, “That’s the person we have as a suspect,” or “That is the same person that another witness picked”; do not say, “That person is not a suspect”). This includes nonverbal reactions, such as facial expressions of approval or disapproval. Such reactions could influence the certainty (confidence level) that the witness expresses in their choice.

· To make this clearer, consider the fact that a witness may identify a suspect from a lineup and the investigators later uncover evidence clearing that suspect. Inadvertently reinforcing the witness’s selection (e.g., “That was our suspect”) will make it difficult to show that witness another lineup with a new suspect. It can be acceptable to share the results of the identification at a later time, but not before the witness’s level of certainty has been ascertained.

9. Record any identification results and witness’s statement of certainty as outlined in subsection D, Recording Identification Results.

10. Document the lineup procedures and content in writing, including—

a. Identification information of lineup participants.

b. Names of all persons present at the lineup.

c. Date and time the identification procedure was conducted.

11. Document the lineup by photo or video. This documentation should be of a quality that represents the lineup clearly and fairly. Photo documentation can be of either the group or each individual.

12. Advise the witness not to discuss the identification procedure or its results with other witnesses involved in the case and discourage contact with the media.

· Remind the witness that discussing the results of the procedure could harm the investigation. Such discussion by the witness may influence any other witnesses’ identification decisions or their certainty.

· Witnesses can be advised at this time that the positioning of the lineup members might be changed for other witnesses and that it is important to not try to influence another witness. It is important that eyewitnesses reach their decisions independently, not only for investigative purposes but also for later proceedings.

Summary: The manner in which an identification procedure is conducted can lead to later challenges to the reliability, fairness, and objectivity of the identification. Use of the above procedures can minimize such challenges.
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Sample form by NIJ.

 NOT a TCLEOSE form. 
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	D. Recording Identification Results

Principle: The record of the outcome of the identification procedure accurately and completely reflects the identification results obtained from the witness.

Policy: When conducting an identification procedure, the investigator should preserve the outcome of the procedure by documenting any identification or non-identification results obtained from the witness.

Procedure: When conducting an identification procedure, the investigator

should—

1. Record both identification and non-identification results in writing, including the witness’s own words regarding how sure he/she is.

2. Ensure results are signed and dated by the witness.

3. Ensure that no materials indicating previous identification results are visible to the witness.

4. Ensure that the witness does not write on or mark any materials that will be used in other identification procedures.

· In jurisdictions where it is required that a witness sign the back of a selected photo, ensure that the signed photo is not used in a later identification procedure.

Summary: A complete and accurate record of the outcome of the identification procedure can be a critical document in the investigation and any subsequent court proceedings.
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	Conclusion:  

Eyewitness Evidence:  A Guide for Law Enforcement

This Guide assumes good faith by law enforcement. It identifies procedures and practices that will produce more reliable and accurate eyewitness evidence in a greater number of cases while reducing or eliminating practices that can undermine eyewitness reliability and accuracy.

This Guide promotes accuracy in eyewitness evidence.  Adherence to these procedures can decrease the number of wrongful identifications and should help to ensure that reliable eyewitness evidence is given the weight it deserves in legal proceedings.

This Guide is not a legal mandate; it promotes sound professional practices. The Guide is not intended to state legal criteria for the admissibility of evidence nor is it meant to be a substitute for a thorough investigation. Rather, it sets out rigorous criteria for handling eyewitness evidence that are as demanding as those governing the handling of physical trace evidence. This Guide encourages the highest levels of professionalism expected of officers and agencies.

Eyewitness evidence is often viewed as a critical piece of the investigative puzzle, the utility of which can be further enhanced by the pursuit of other corroborative evidence.  Sometimes, even after a thorough investigation, an eyewitness’ identification is the sole piece of evidence. It is in those cases in particular where careful use of this Guide may be most important.
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