XXX POLICE DEPARTMENT

EYEWITNESS EVIDENCE
Lesson Plan

And 

Learning Objectives

NOTICE

Due to the dynamic nature of law enforcement and the impact of court decisions and statutory changes on police operations, it is important that each department review this information to verify that it is consistent with current federal, state and local law and regulations, and with departmental policy and procedure.  This information is not intended to substitute for the advice of legal counsel.  You should speak with your legal advisor about the sufficiency of your department’s manual, policy, curriculum, and training program.  This material should not be used as the sole basis for compliance with any law or regulation, and departments should not rely on this material as a legal defense in any civil or criminal action. 

The Texas Law Enforcement Best Practices Recognition Program requires departments to provide training in understanding Eyewitness Evidence.  Agencies must comply with the requirements of the Recognition Program if they intend to attain Recognized status.  This training will meet the requirements of standard 7.32 as required by the Recognition Program.

 While this training will meet the requirements for the training required by Standard 7.32 of the Texas Law Enforcement Best Practices Recognition Program, the Texas Police Chief’s Association or the Best Practices Program is not responsible for the content and delivery of this material by individual departments.

XXX Police Department

Lesson Plan

Course Title:
Eyewitness Identification





Prepared By:





Date:

Time Allocation: 1-2 Hours



Recommended Class Size: Less than 15

Prerequisites:  None

Equipment Needs:
Power Point Projector with Slide Advance, Screen





Student Handout:
Department Policy on Eyewitness Identification procedures

Instructor Needs:


Instructor References:  Texas Law Enforcement Best Business Practices – Standard 7.32




  Department Policy on Eyewitness Identification

Learning Objectives:

1. Understanding the Issues surrounding Eyewitness Evidence

a. The use of Eyewitness Identification in Criminal Prosecutions

b. Problems of false identifications

2. How to Construct a photo lineup

a. Fillers

b. Process

3. How to construct a live lineup

a. Fillers

b. Process

4. How to administer a Photo or Live Lineup

a. What to do if the Witness is Deaf or has Limited English Proficiency

b. Process

c. Blind Administration

5. Requirements for Composite Construction

6. Documenting Results

Course Outline:  Attached

Testing Method:  Open discussion and questioning in class

Training Environment:  Classroom

Comments:  As the instructor presents the training, questions and scenarios should be used to ensure the students clearly understand the requirements of the Department Policy

Eyewitness Evidence

LESSON PLAN

1. Understanding Issues Surrounding Eyewitness Identification

Eyewitness identification is a frequently used investigative tool.  They also have the potential to be unreliable if not properly administered.  Unreliable identifications can result in an accused being unjustly convicted and confined.

Police in the United States are the protectors of citizen’s rights, including those accused.  We must be ever vigilant not to improperly influence an eyewitness.

Officers shall strictly adhere to the procedures set forth in this Policy in order to maximize the reliability of identifications, minimize unjust accusations of innocent persons, and to establish evidence that is reliable and which conforms to established legal procedure.

2. DEFINITIONS
a. Sequential Photographic Line-up: Presentation of photographs one at a time in random order before an eyewitness for the purpose of identifying and eliminating suspects.

b. Independent Administrator:  A person who is not aware which member of the line-up is the suspect, eliminating the possibility of influencing the witness’ selection.  (delete if not using blind administration)

c. Blind Testing Procedure: A photographic line-up procedure wherein the person administering the test, acting as an Independent Administrator, does not know the identity of the suspect. (delete if not using blind administration)

d. Fillers: Photos of persons who are not the suspect that are used in the photo line-up.

e. Confidence Statement: A declaration provided by an eyewitness immediately upon identification of a suspect in a photo line-up, before any feedback is provided, in which the witness articulates in his or her own words the level of confidence in identifying the suspect.

f. Limited English Proficiency: The inability to clearly understand the instructions of officers 

g. Field Identification: The presentation of a suspect to an eyewitness in a short time frame following the commission of a crime.

3. PROCEDURES

a. Preparing Photographic Line-up Identifications
i. Photographic identifications must use a minimum of six photographs.
ii. Photographs may be all placed in a presentation folder where all are exposed at the same time or presented in a random sequential fashion.

iii. The presentation method, including the sequence of the photos if displayed sequentially must be documented and preserved.

iv. When reasonably possible an investigator or officer who is unaware of the identity of the suspect should be used as an independent administrator to present the photos.

b. Officers shall employ the following guidelines.
i. Use photographs of individuals who are reasonably similar in age, height, weight and general appearance and of the same sex and race.

ii. Avoid use of fillers that so closely resemble the suspect that a person familiar with the suspect might find it difficult to distinguish the suspect from the fillers.

iii. Do not mix color and black and white photos.

iv. Use photos of the same size and basic composition.

v. Mug shots should not be mixed with other photos.

vi. Cover any portions of mug shots or other photographs that provide identifying information about the subject.

vii. All individuals in the photographic line-up and/or the origin of the photos should be known to the investigator, if possible.

viii. Photos should be reasonably contemporary.

ix. Do not use more than one photo of the same suspect.

x. If there is more than one suspect, include only one suspect in each line-up.
c. Live line-ups will not normally be used due to the difficulty of administration and the difficulty in obtaining sufficient number of individuals with similar physical characteristics.  Should an investigator determine a need for a live line-up, the investigator should contact the District Attorney for procedural and technical assistance.

4. PRESENTING PHOTOGRAPHIC LINE-UPS

a. Document all persons present during the line-up. 
b. Show the photographic line-up to only one witness at a time so that they will not be aware of the response of other witnesses.
c. Police personnel administering or present during a lineup should be independent administrators unaware of which member of the line-up is the suspect in order to avoid actions or statements that could contaminate witness perception or judgment. 
d. Police personnel should not make suggestive statements, or take any other actions that may influence the judgment or perception of the witness.
e. Instructions given the witness prior to viewing a photographic line-up can facilitate an identification or non-identification based on his or her memory. Inform the witness without other persons present of the following, using the Witness Identification of Suspect Disclaimer form:
i. You will be asked to view a collection of photographs.

ii. The person who committed the crime may or may not be present in the group of individuals.

iii. You do not have to identify anyone.

iv. Regardless of whether you make identification we will continue to investigate the incident.

f. It is the primary investigating officer’s responsibility to:
i. Prepare the photographic line-up, and place it in a folder for the independent administrator. Preserve the photo line-up, together with full information about the identification process for future reference by entering the photographs, forms, and a narrative of administration procedure into evidence. OR and audio/video recording of the administration into evidence after the procedure. 
ii. Determine before any presentation if the witness is deaf, illiterate, or has limited English proficiency. If the witness is deaf, illiterate, is non-English speaking, or has limited English proficiency, the investigator will arrange for assistance to translate the Witness Identification Disclaimer/Photo Line-up Administration form in the language of the witness or otherwise assist the witness in understanding the instructions before proceeding.  The identification of this individual will be documented as well as the assistance provided.

g. It is the independent administrator’s responsibility to:

i. Provide the witness with a Witness Identification Disclaimer/Photo Line-up Administration form and explain the instructions for the line-up.

ii. Provide the witness a folder containing the photographs and instructing them to shuffle them in random order.  Instruct the witness to number the pictures in ascending order beginning with number one.  If more than one folder is used, each folder should be numbered by the witness as well.

iii. Show the witness the photographs in a random sequential order and document the order shown.

iv. Complete the Photo Line-up Administration portion of the form, including documenting the witness’ confidence statement in their own words, regarding how certain they are of any identification.

v. Return all files, photographs and forms to the primary investigating officer. 

5. FIELD IDENTIFICATION PROCEDURES

Many courts have suppressed identification evidence based on the use of field identification because of the inherent suggestiveness of the practice.  The use of field identification should be avoided whenever possible in preference for the use of a photographic lineup.  If there is a question regarding whether the individual stopped in the field may be the right suspect, an attempt at field identification may prevent the arrest of an innocent person.  Therefore, when exigent circumstances require the use of field identification the following guidelines should be followed.
a. Supervisory approval should be obtained prior to Field Identification.  The supervisor is responsible for ensuring the witness is able to understand the instructions given by officers.  If the witness is deaf, illiterate, or has limited English proficiency, the supervisor will provide for an interpreter or other assistance, or not continue with the field identification.
b. Single suspect field identification shall not be used if there is adequate probable cause to arrest the suspect.

c. A complete description of the suspect should be obtained from the witness prior to conducting field identification.

d. Whenever possible, the witness should be transported to the location of the suspect rather than bringing the suspect to the witness.

e. Field identification should not be conducted when the suspect is in a cell, handcuffed or otherwise restrained, or dressed in jail clothing.

f. Field identification should only be conducted with one witness present at a time.  If the field identification is conducted for more than one witness it should be done separately. The witnesses should be separated and should not be permitted to communicate before or after the field identification until the results are documented.

g. The same suspect should not be presented to the same witness more than once.

h. Field identification suspects should not be required to put on clothing worn by the perpetrator, to speak words uttered by the perpetrator or to perform other actions of the perpetrator.

i. Words or conduct of any type by officers that may suggest to the witness that the individual is or may be the perpetrator should be avoided.
6. DOCUMENTATION

Any instance of the utilization of a photographic lineup, physical line up, and/or field identification shall be included as supplement to the original offense report. Additionally the appropriate form, Lineup Viewing Form or Field Identification Form shall be completed and submitted as part of the original offense report maintained in the case file. The methods, which should expressly comply with this directive and the results of the identification, shall be noted in detail.
