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NOTICE

Due to the dynamic nature of law enforcement and the impact of court decisions and statutory changes on police operations, it is important that each department review this information to verify that it is consistent with current federal, state and local law and regulations, and with departmental policy and procedure.  This information is not intended to substitute for the advice of legal counsel.  You should speak with your legal advisor about the sufficiency of your department’s manual, policy, curriculum, and training program.  This material should not be used as the sole basis for compliance with any law or regulation, and departments should not rely on this material as a legal defense in any civil or criminal action. 
Texas Law requires both officers and Police Chiefs receive training in Racial Profiling.  TCLEOSE provides lesson plans and instructional resources for complying with those requirements and local academies provide periodic training which meets this requirement of Texas Law.  The Texas Law Enforcement Best Practices Recognition Program’s definition of Bias Based Profiling is broader than the Texas definition of racial profiling.  While agencies must comply with Texas Law regarding required training, agencies must also comply with the requirements of the Recognition Program if they intend to attain Recognized status.  This training will meet the requirements of standard 2.01 as required by the Recognition Program.
 While this training will meet the requirements for the training required by Standard 2.01 of the Texas Law Enforcement Best Practices Recognition Program, the Texas Police Chief’s Association or the Best Practices Program is not responsible for the content and delivery of this material by individual departments.
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Department Policy on Bias Based Policing

Learning Objectives:

1. Understanding the history of the Problem

a. Examine the phenomenon of alleged racial profiling by law enforcement, particularly the tactic of using traffic stops as a pretext to investigate suspected criminal activity.

2. Understanding the Issue

a. Understand the definition and requirements of Texas law regarding Racial Profiling

b. Understand the definition and requirements of the Texas Law Enforcement Best Practices Program regarding Bias Based Profiling

3. Understanding the Department Policy regarding Bias Based Profiling

a. Department Policy regarding Bias Based Policing

b. Prohibited Behavior

c. Complaint and Investigative Process

4. Understanding Police Field Stops

a. Related Court Decisions 

Course Outline:  Attached

Testing Method:  Open discussion and questioning in class

Training Environment:  Classroom

Comments:  As the instructor presents the training, questions and scenarios should be used to ensure the students clearly understand the requirements of the Department Policy
BIAS BASED PROFILING
LESSON OUTLINE
I. Profiling – A Historical Background

A. In its broadest sense, racial profiling by law enforcement officers is the practice of some officers to stop, search, and investigate minorities, both on the street and while traveling in vehicles, based solely on their racial or ethnic background, rather than on their actions.

B. The perceived police practice of stopping and searching vehicles operated by African Americans, especially those that are suspected of being drug couriers, had been termed “Driving While Black,” or “DWB.” 

C. “DWB” has likewise been expanded to mean “Driving While Brown,” —the ethnic profiling of Hispanic-Americans.

D. This perception by some African Americans that they are unfairly and unjustly singled out by police as criminal suspects has been widely publicized by the national and local media.

E. Racial profiling is any police street or traffic stop, based solely on racial or ethnic stereotypes that has the end result of treating minorities significantly differently than non-minority citizens.  This volatile issue can effectively polarize police agencies and the communities they serve.

F. The majority of complaints alleging racial profiling follow vehicle stops by police.  

G. These vehicle stops are often the result of police drug interdiction efforts and they occur typically along interstate highways that are considered to be major drug transport corridors. 

H. While racial profiling has produced the majority of complaints, some officers can inappropriately use other group characteristics to influence their decision to stop and question a subject.
I. Occasionally, a traffic stop may be a legitimate pretext stop for the purpose of investigating other criminal activity including the conducting of a search of the vehicle for drugs or other narcotic-related contraband.

J. Allegations of profiling during a vehicle stop may roughly follow this pattern:

1. On the basis of a real or contrived traffic violation, the suspect vehicle is stopped by the police.

2. The driver and occupants are subjected to verbal inquiries that are not necessarily related or pertinent to the purported traffic violation that was the basis for the stop.

3. The driver and other occupants may be ordered out of the vehicle.

4. The police will visually check all observable areas of the interior of the vehicle.

5. Based on their questioning of the occupants and their visual observation of the vehicle, the police, acting on their perception of the possibility of other criminal activity, may detain the driver and occupants by the roadside for further investigation.

6. The driver is requested to consent to a search of the vehicle.

7. If consent to search the vehicle is denied, the police may conduct a peripheral investigative (and delaying) tactic, such as summoning a drug-detection dog to the scene, or conducting time-consuming wanted and criminal record checks on the vehicle and all occupants.

8. The key element in this process is the consent search, since this is the means by which the police will successfully accomplish a drug interdiction effort.

9. If the driver refuses to consent to a search of the vehicle, intimidation may be inappropriately applied.  The officer may threaten to detain the driver (for several hours) until they obtain a search warrant, or otherwise allude to some other delaying or harassing action, even intimating the arrest of occupants and the towing and impounding of the vehicle.

K. Drug courier profiles originated with the Drug Enforcement Administration (DEA) in the early 1970’s, and were originally used at airports, train stations, and bus depots.  The characteristics of DEA courier profiles were behavioral-based:

· Unusual nervousness of suspect

· Payment of ticket in cash 

· Traveling to or from a drug-suspect destination

· Traveling under an alias

· Carrying little or no luggage

· Immediate use of telephone after destination arrival

· Leaving a false call-back phone number with ticket agent

· Excessive travel to drug-source or distribution locales

L. In 1986, the DEA instituted “Operation Pipeline,” a highway drug interdiction program, which has since trained state and local police agencies in the use of pretext traffic stops in order to find drugs in vehicles.  The techniques suggested by the DEA include the following clues, or indicators of highway drug smuggling:

· Use of car air fresheners to discourage drug-sniffing canines

· Overt signs of driving long hours without stop, such as food wrappers and beverage cans in the car, days-old facial beards, and disheveled clothing

· Use of rental vehicles

· Driver is a young male, usually 20-35 years; the age group which experience has shown to be the most likely drug courier.

· No visible luggage in the vehicle

· Driver attempted to avoid or elude the police by operating either recklessly, or even overly-cautiously

· Unusual driver nervousness and anxiety 

M. The DEA and local police agencies vigorously deny that race or ethnicity is a factor in drug courier profiles. These agencies say they neither teach nor condone racial profiling.  If and when it does occur, they infer it is the result of over-zealous or errant officers, the proverbial “bad apples” or “rogue cop” cliché.

N. Various national civil rights organizations have claimed otherwise.  The American Civil Liberties Union (ACLU) has taken the lead in combating alleged racially-biased traffic stops by instituting civil litigation against suspect police agencies, sometimes successfully.

O. According to the ACLU, pretextual stops are legal deceptions because the alleged traffic violation is not the real reason the officer stopped the car.  They note that this becomes obvious when the officer begins to question the occupants and requests consent to search the vehicle.  If the stop was really for a traffic violation, they argue, there would be no need for a roadside interrogation or a search.

P. Pretextual stops that are presumably based solely on the race or ethnicity of the driver and/or passengers, are problematic and are the center of the controversy. 

Q. The US Supreme Court, in Whren v. United States, 517 U.S. 806, 116 S. Ct. 1769 (1996), has approved the use of pretextual traffic stops when the officer has observed a traffic violation or has probable cause to believe that criminal activity has been, or is, taking place. 

R. There in an increase in law enforcement agencies being confronted with civil litigation alleging bias traffic stops by their officers, i.e., that their officers are acting primarily in response to a citizen’s race or ethnicity, rather than the citizen’s actions.

S. While it is appropriate to use race and other physical characteristics as an identifying characteristic, such as in a description of a wanted suspect, police cannot utilize a criminal profile based solely on race, ethnicity, or other group characteristic, as the sole basis for a traffic, street stop, or any other enforcement action.  To do so is the crux of bias based profiling.

T. Simply put, racial or bias based profiling, has no place in progressive law enforcement, regardless of past practices.  Traffic stops and street field inquiries must always be performed in a totally impartial, fair-minded, and professional manner. Police cannot effect a pretextual traffic stop solely on the basis of the group characteristics of the driver or occupants.

Police cannot ascribe certain behavior traits to a person or a group

merely on the basis of perceived group characteristics such as race, gender, age, or religion.
  If police action is taken, it must be because the person in question has violated a law, 
not because he or she is of a particular race, ethnicity, or gender. 
Police can only intervene on the basis of what people do, not on how they look or appear.

II. Understanding the Issue

A. Texas Law (CCP 3.05) defines Racial Profiling as a law enforcement-initiated action based on an individual's race, ethnicity, or national origin rather than on the individual's behavior or on information identifying the individual as having engaged in criminal activity.
B. Texas Law (CCP 2.131) prohibits peace officers from engaging in racial profiling.
C. Texas Law (CCP 2.132) requires agencies to have policies that prohibit racial profiling, provide for recording and reporting information on traffic and pedestrian stops, and provide for complaint investigation procedures.
D. Texas Law Enforcement Best Practices Program (Standard 2.01) has a broader definition than just Race.  The Best Practices Program defines Bias Based Profiling as any profiling based on ethnic background, gender, sexual orientation, religion, economic status, age, cultural group, or any other identifiable group.
E. The Best Practices Program requires the agency to prohibit any Bias Based profiling.
III. Understanding Department Policy

A. Department General Order 2.2 Bias Based Policing complies with both Texas Law and Best Practices standards.

B. The Policy section of this order states in part: We are committed to a respect for constitutional rights in the performance of our duties.  Our success is based on the respect we give to our communities, and the respect members of the community observe toward law enforcement.  To this end, we shall exercise our sworn duties, responsibilities, and obligations in a manner that does not discriminate on the basis of race, sex, gender, national origin, ethnicity, age, or religion.  
C. It also states that: Officers shall not stop, detain, arrest, search, or attempt to search anyone based solely upon the person's race, sex, sexual orientation, gender, national origin, ethnicity, age, or religion.
D. The General Responsibilities section states: Officers are prohibited from engaging in bias based profiling or stopping, detaining, searching, arresting, or taking any enforcement action including seizure or forfeiture activities, against any person based solely on the person’s race, national origin, citizenship, religion, ethnicity, age, gender, color, creed, sexual orientation, disability, or economic status.  
E. Further: Officers shall observe all constitutional safeguards and shall respect the constitutional rights of all persons.
F. Actions prohibited by this order shall be cause for disciplinary action, up to and including dismissal.
G. Complaints alleging incidents of bias based profiling will be fully investigated as described under Policy 2.4.

IV. Understanding Police Field Stops
A. Two U.S. Supreme Court decisions impact proactive field stops. Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769 (1996) for traffic stops, and Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868 (1968) for street field interviews.

B. Whren v. United States

1. In Carroll v. United States, 267 U.S. 132,153 (1925), the Supreme Court established the motor vehicle search exception to the warrant requirement.  This decision permitted police to search a vehicle without a warrant when they had probable cause to believe it contained contraband or evidence of a crime.  The mobility of a motor vehicle was a factor in this decision.

2. In 1996, the US Supreme Court held unanimously in Whren v. United States, that as a general matter, the decision to stop a motor vehicle is reasonable when the police have probable cause to believe that a traffic violation has occurred.

3. The Court noted in Whren, that the constitutional reasonableness of the stop does not depend on “ulterior motives,” “actual motivations,” or “subjective intentions” of the officer making the stop.

4. In effect, the United States Supreme Court approved the practice of police using a traffic violation to justify a traffic stop, even when the purpose of the police was to conduct an investigation into suspected criminal activity not necessarily related to the traffic violation.

5. The Court, while declaring that such stops do not violate the Fourth Amendment, did allow that allegations of unlawful selective enforcement (stops based solely on race or ethnicity) could be challenged civilly under the equal protection clause of the 14th Amendment.

C. Terry v. Ohio
1. Terry v. Ohio was a landmark Supreme Court case that established the Stop & Frisk doctrine, and outlined the Supreme Court’s guidelines for investigative stops.
2. The Court held that police may, in certain circumstances, approach and stop a person for the purpose of investigating possible criminal behavior, even when there is not enough probable cause to make an arrest.

3. Under Terry, a police officer may stop and briefly detain a person only if the officer has a reasonable suspicion, supported by articulable facts, that the individual may be involved in criminal activity.

4. The Court also held that under certain circumstances, the person stopped could also be “frisked,” in that the police could conduct a limited search, or “pat down”, of the individual’s outer clothing to discover the presence of any weapons.

D. These decisions permitted wide latitude of individual police officer discretion in stopping and investigating citizens operating motor vehicles, standing on a corner, or walking down the street. 

E. Obviously, discretion is a critical part of the police task and police work grants front-line officers an enormous amount of autonomy in decision-making.  In this sense, police discretion can be defined as making judgmental decisions based on several factors, such as:

· Laws and ordinances

· Agency policies and procedures

· Training

· Job knowledge and experience

· Work group norms 

· Community mores and customs

F. Police work, by its very nature, unfortunately, can be driven by a single-minded determination to just getting the job done; an ends justify the means attitude.  
G. When this macho, action-oriented mindset is coupled with wide-ranging autonomous and loosely-supervised discretion, the potential for police abuse of power is considerably magnified.  

H. For some officers, the ends, or objectives, have become so important to them, that they will resort to using borderline means or risky shortcuts to accomplish what they think is right and proper, regardless of what the law requires or what their agency policies dictate.  

I. In time, this “ends justify the means” outlook evolves into an “us versus them” approach to law enforcement; a cynical, and self-serving personal assessment of the officer’s relationship to the citizenry he or she is sworn to protect.

J. Whatever the individual police officer may personally think about crime, criminals, and the law, he or she must perform their duty in a competent and fair-minded manner.  

K. Competence and fairness are the keys to professional police work, especially in confronting citizens in proactive field stops; anything less is ethically and professionally unacceptable. 

L. To validate and justify a traffic stop or a street field interview, you must be capable of reasonably and intelligently articulating, verbally and in writing, the basis for the stop.  In order to stop a vehicle, for instance, a police officer must be able to explain that a traffic violation or a criminal act had occurred.  

M. Articulating simply means you must be able to persuasively explain or demonstrate to a court that you had probable cause to stop the vehicle or person in the first place, and that you had reasonable suspicion for any further detaining or investigative actions you conducted following the stop.

N. Reasonable suspicion is something less than probable cause, but is more than a vague suspicion, an unexplainable hunch, or a “gut feeling.”   If you can’t articulate the valid reason(s) for the stop, you probably don’t have grounds for a legal stop in the first place.
O. Other Significant Cases:

1. Pennsylvania v. Mimms, 434 U.S. 106, 98 S.Ct. 330 (1977)  A US Supreme Court decision which allows an officer to order the driver out of a vehicle following a lawful traffic stop.  The Court decided this case on the basis of officer safety, and cited a study that revealed 30% of police shootings occurred when officers approached suspects in vehicles.
2. Maryland v. Wilson, 117 S.Ct. 882 (1997)  This US Supreme Court decision permits officers to order passengers out of a vehicle following a lawful traffic stop pending the completion of the stop. 

3. New York v. Belton, 453 U.S. 454 (1981) Allowed that police may conduct a full search of a vehicle’s passenger compartment incidental to a custodial arrest of an occupant.  This was done to protect the officer from the suspect acquiring a weapon and using it against the officer.  A full search would not, however, be permitted in those situations where the officer merely issued a citation.

4. Arizona v. Gant, 566U.S.___ (2009)  Resticted the search allowed under Belton.  Unless other probable cause or another exception to the search warrant requirement exists, an officer may not search the passenger compartment of a vehicle if the subject has been removed from the area or his actions or movement restricted in an manner to prevent access to the vehicle. 
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