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The Foundation > False Arrest

Fourtl/Amendment

= Arrght without probable cause — violates Fourth Amendment
The/tight of the people to be secure in their persons, houses, papers, and effects,
unreasonable searches and seizures, shall not be violated, and no

arr fits shall issue, but upon probable cause, supported by Oath or
affipmation, and particularly describing the place to be searched, and the
[pefSons or things to be seized.

False Arrest > False Arrest

= Arrgt without probable cause — violates Fourth Amendment = ArrgSt without probable cause — violates Fourth Amendment
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mplications for civil cases: Sec. 1983 lawsuit against officers
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False Arrest

= ArrgSt without probable cause — violates Fourth Amendment

Impjications for criminal cases: exclusion; dismissal; acquittal

»/Implications for civil cases: Sec. 1983 lawsuit against officers, which leads us
[ to the officer’s primary defense:

Qualified Immunity

“A'he doctrine of qualified immunity shields officials from civil liability
so lopg as their conduct ‘does not violate clearly established statutory or
gtitutional rights of which a reasonable person would have known.” ”

[ Mfillenix v. Luna, 577 U.S. 7, 11 (2015) (quoting Pearson v. Callahan, 555
[J.S. 223, 231 (2009)).

Qualified Immunity

Qualified Immunity for False Arrest

| * Qualified immunity will protect officers for a false arrest if it reasonably
appears to the officer that the suspect either has committed a crime or is in
the process of committing a crime.

Probable Cause

» “Prdbable cause for a warrantless arrest exists when all of the facts known by
a plice officer are sufficient for a reasonable person to conclude that the
gspect had committed, or was in the process of committing, an offense.”

spinal v. City of Houston, --- F.4th ---, No. 23-20075, 2024 WL 981839 at *3 (5th

(Cir. March 7, 2024)

Probable Cause
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Probable Cause and the
Independent Intermediatory Doctrine

d even when an officer arrests a suspect without probable cause, the
idepepdent intermediary doctrine shields him from liability if a grand jury

Probable Cause and the
Independent Intermediatory Doctrine
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Independent Intermediatory Doctrine
and the “taint” exception

= Tlfe Independent Intermediary Doctrine will not protect an officer if the

ediary (grand jury or magistrate) was “tainted” by an officer’s

L 981839 at *3.

> Lawful Arrest vs. False Arrest

= Arrght with probable cause or without probable cause

Lawful Arrest vs. False Arrest

= Arrgt with probable cause or without probable cause
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> Lawful Arrest vs. False Arrest

= Arrgét with probable cause or without probable cause

Probéble cause with a warrant or without a warrant

arrant is based on affidavit setting out probable cause
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Lawful Arrest vs. False Arrest

a warrant

Lawful Arrest vs. False Arrest

a warrant

Wayrant can be obtained before or after the arrest
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Lawful Arrest vs. False Arrest

= Wit} a warrant
Wayprant can be obtained before or after the arrest
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= Doctrine might not be recognized in every circuit

Lawful Arrest vs. False Arrest

= Withf a warrant
Wayprant can be obtained before or after the arrest

ndependent intermediary doctrine protects officers — Espinal

= Doctrine might not be recognized in every circuit; doctrine is under attack

Lawful Arrest vs. False Arrest

a warrant

‘Wayprant can be obtained before or after the arrest

ndependent intermediary doctrine protects officers — Espinal

= Doctrine might not be recognized in every circuit; doctrine is under attack

= Subject to the “taint” exception: Franks v. Delaware, 438 U.S. 154 (1978);
Espinal
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Lawful Arrest vs. False Arrest

out a warrant

Lawful Arrest vs. False Arrest

out a warrant

Offjeer observes a crime in his presence

25

26

Lawful Arrest vs. False Arrest

out a warrant

Offjeer observes a crime in his presence, however small — Arwater v. City of
dgo Vista

Lawful Arrest vs. False Arrest

out a warrant

er observes a crime in his presence, however small — Atwater v. City of
dgo Vista

“[A] warrantless arrest by a law officer is reasonable under the Fourth
Amendment where there is probable cause to believe that a criminal

offense has been or is being committed.” Devenpeck v. Alford, 543 U.S. 146,
152, (2004)

Lawful Arrest vs. False Arrest

out a warrant

Offjeer observes a crime in his presence, however small — Atwater v. City of
dgo Vista, 532 U.S. 318 (2001)

“[A] warrantless arrest by a law officer is reasonable under the Fourth
Amendment where there is probable cause to believe that a criminal

offense has been or is being committed.” Devenpeck v. Alford, 543 U.S. 146,
152, (2004)

= Crime charged does not have to be same as crime for which plaintiff was
arrested; Wesby

Warrantless arrest:
Probable cause defeats claims of false arrest

= Distyict of Columbia v. Wesby, 583 U.S. 48 (2018)
larylapd v. Pringle, 540 U.S. 366 (2003)
Atpvater v. City of Lago Vista, 532 U.S. 318 (2001)

Virginia v. Moore, 553 U.S. 164 (2008)
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> Why are we discussing “arguable” probable cause?

= Prog€cutors deal in probable cause, not arguable probable cause. It’s there or
it An’t there.

= Probaple cause to make an arrest or conduct a search would set the
fragework for a criminal case to go forward.

f a factfinder determines that the officers lacked probable cause, that can
ndermine the prosecution.

% Arguable probable cause does not allow a prosecution to proceed.

> Why are we discussing “arguable” probable cause?

Phe officers are now the defendants, and their actions are under scrutiny.

ven if there was no actual probable cause, the officers will be protected if it
[ reasonably appeared to them they had probable cause.

This is arguable probable cause.
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‘Where does arguable probable cause fit into the mix?

No
Arguable
Probable
Cause

Arguable

Probable No
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Probable
Cause

> Where does arguable probable cause fit into the mix?

No
Arguable

No

Probablg No Probable
Probable Probable
Cause
Cause Cause

LARGE OVERLAP

IDENTICAL

First Circuit

Second Circuit

= Trighp v. Nassau County, 24 F.4th 98 (2nd Cir. 2022) (arguable probable
ghise=>QI)

Aclerson v. City of White Plains, 702 F.3d 15 (2nd Cir. 2012) (no probable
duse=>no QI)
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Third Circuit

®» Gillg€ v. Davis, 427 F.3d 197 (3d Cir. 2005) (arguable probable cause=>QI)

Fourth Circuit
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Fifth Circuit

» Davilison v. City of Stafford, Texas, 848 F.3d 384 (5th Cir. 2017) (no probable
cgfise=>no QI)

Petersen v. Johnson, 57 F.4th 225 (5th Cir. 2023) (arguable probable cause=>QI)

Arizmendi v. Gabbert, 919 F.3d 891 (5th Cir. 2019) (probable cause=>QI)

Cg

Sixth Circuit

» Novdk v. City of Parma, Ohio, 33 F.4th 296 (6th Cir. 2022) (arguable probable

se=>QI)

Seventh Circuit

Eighth Circuit

ehister v. Westlake, 41 F.4th 1004 (8th Cir. 2022) (no probable cause=>no QI)
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Ninth Circuit

Tenth Circuit

ause=>no QI)

% Kaufman v. Higgs, 697 F.3d 1297 (10th Cir. 2012) (no probable cause=>no QI)

44

Eleventh Circuit

= Edge/v. McCabe, 84 F.4th 1230 (11th Cir. 2023) (no arguable probable cause=>no QI)

arcig’v. Casey, 75 F.4th 1176 (11th Cir. 2023) (arguable probable cause=>QI)

District of Columbia Circuit

» Mogfe v. Hartman, 644 F.3d 415 (D.C. Cir. 2011) (no arguable probable
cgfise=>no QI)

Summary

= In r¢sponding to claims of false arrest, apply Qualified Immunity standard of
obfective reasonableness in totality of circumstances known to the officer

Show At was reasonable to believe suspect had committed a crime or was in
the grocess of committing a crime

Phe crime later charged need not be the crime for which the officer arrested
he suspect

Should show probable cause, but only need to show arguable probable cause
Independent Intermediary Doctrine; beware the “taint” exception
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